HOUSE REPUBLICAN

POLICY COMMITTEE
_

TITLE IX AND THE NEW BATTLE FOR WOMEN’S EDUCATION

Enacted as part of the Education Amendments of 1972, Title IX secured opportunities for women and girls in
education, including women’s school sports. Yet, the Obama and Biden administrations have made Title IX a tool
for redefining the term “sex” and mandating sexual assault resolution protocols on college campuses by executive
fiat. On June 23, 2022, the Biden Administration released proposed rule governing Title 1X that would redefine
“sex” and eliminate due process protections if finalized.* Ironically, the administration is attempting to tighten
guidance on sexual misconduct that threatens female students while also opening female-only private spaces to
males.? The proposed changes jeopardize the level playing field established by Title IX and create a new
protected class.®

e Whatis Title IX?

» Title IX states: “No person in the United States shall, on the basis of sex, be excluded from participation in,
be denied the benefits of, or be subjected to discrimination under any education program or activity
receiving Federal financial assistance.”

» For decades Title IX functioned to ensure opportunity for women in education programs. For example,
today, female high school participation in sports is 10 times the 1972 rate.®

» In 2011, the Department of Education under the Obama administration issued new guidance on Title IX via
a “Dear Colleague Letter.” The administration cited that sexual assault and harassment were impacting
women’s education and so the guidance expanded Title IX non-discrimination practices to include policies
for universities on adjudicating sexual misconduct accusations.® The guidance instructed schools to replace
the “beyond a reasonable doubt” standard of proof with a “preponderance of evidence”; use a single
administrator to investigate, prosecute, and judge cases; and limit cross-examination.” If schools did not
comply, federal funds could be withheld.® These changes altered the function of Title 1X going forward.

» The Department of Education under the Trump administration withdrew the Obama era guidance in 2017
and issued new rules in 2020 that clarified the definitions of sexual harassment and assault and established
due process protections through the normal rule-making process.®

e The proposed rule re-defines sex to include sexual orientation and gender identity.°

» The Biden administration’s proposed rule re-interprets Title 1X to include discrimination based on sexual
orientation and gender identity. The administration claims this is a needed change based on an expansive
view on the Supreme Court ruling in Bostock v. Clayton County on Title VII of the Civil Rights Act without
explaining why Title IX does not currently protect equal educational opportunities for women.!

» This change threatens the decades of Title IX protecting women in education by opening safe, women-only
spaces to anyone identifying as a woman regardless of their biology.'? From locker rooms to bathrooms,
biological males will be allowed in women’s facilities under Biden administration’s rule.

» Further, the proposed rule removes essential protections for religious institutions who adhere to their deeply
held beliefs on sexuality and gender. Previously, the Title 1X rule allowed religious organizations to be




exempted in the case of “conflict with a specific tenet of religious organization.” This is excluded from the
proposed rule. '3

» The proposed rule notes that the Department of Education plans to determine if it is necessary to issue a
separate rule addressing school-sponsored sports teams.*

e The proposed rule rescinds due process protections for universities” investigations of sexual misconduct.™®

» The proposed rule permits a student to be accused of sexual misconduct without the requirement to have a
live hearing before a judge with cross-examination of witnesses.*® .

» Further, the proposed rule allows sexual misconduct investigations in the absence of a formal complaint.
Therefore, university personnel can report suspected sexual misconduct via third-party information without
the victim reporting harm.!” Even Catherine Lhamon, Assistant Secretary of Education for Civil Rights for
the Biden administration who oversees enforcement of Title IX regulations, said that the accused need not
be presumed innocent.®

» The proposed rule also reduces the burden of proof required for conviction. The Trump administration
required schools to use the “clear and convincing” standard of evidence, yet the new rule reduces the
standard to “preponderance of evidence.”®°

» The proposed rule permits a single-investigator model, which allows one school administrator to function
as fact finder, prosecutor, and judge in each case.?’ This model denies the common practice of using a
neutral, third-party judge to ensure fairness.

» Each of these changes to Title IX procedures erode fairness, due process, and the assumption of innocent
until proven guilty. Rather than protect women, these changes have the potential to ruin the lives of the
innocent and let the guilty off free.?

e Congress can act to properly protect women and girls in education.

» Members of Congress can offer comments on the proposed rule, expressing their concerns to the
Department of Education.

» Congress may also support H.R. 426, the Protection of Women and Girls in Sports Act of 2021, which
prohibits federal funding from being given to schools who allow men to play women’s sports.?? 18 states
have already passed laws upholding biological sex as the standard for school athletic participation.?®

» Congress can also introduce legislation to require that all investigations of sexual violence be handled by
law enforcement and establish a clear adjudication process for other sexual misconduct accusations on
campus.?*
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